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ORIGINAL MISCELLANY. 



EXAMINATION OF SOME REMARKS IN THE QUARTERLY REVIEW ON 
THE LAWS OF CREDITOR AND DEBTOR IN THE UNITED STATES. 

The Quarterly Review for May 1819 contained two arti- 
cles concerning the United States ; one a review of Fearon's* 
book of travels, and the other a review of Mr. Bristed's book 
upon the resources of America. The Quarterly Review is, 
as every body knows, extensively circulated, and much read 
in this country ; and these articles excited, at the time of 
their appearance, no small degree of attention. It would be 
difficult, we imagine, in the same number of pages, to crowd 
more misrepresentation, or betray more ignorance, than ap- 
pears in these articles, especially that which we have first 
mentioned. To the common vapourings of the English 
presses we pay little attention. These oracles are no more 
to be regarded, in their vituperations of the government and 
people of this country, than similar oracles among ourselves, 
in their abuse of the government and people of England. The 
leaders of such assemblages as the Manchester mob, and the 
orators in the palace-yard, find it convenient to inflame the 
passions of their auditors by declaiming, in terms of high 
panegyric, of the condition of America ; wisely contriving, 
by a sort of contrast, to breed discontent, and to sharpen the 
feeling of hatred towards their own government. Other 
speakers and other writers, finding or thinking it necessary 
to refute these representations, naturally enough run into 
opposite extremes, and set off their own condemnation and 
abuse of America against the extravagant encomiums of their 
adversaries. All this is in the course of things. It is no more 
than must always be expected, in a country with such a gov- 

* The last that we have heard of this author is, that some time last win- 
ter a criminal information was moved for against him, in the King's Bench, 
for a conspiracy to produce a riot, at the election of the Lord Mayor. 
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eminent, as that of England; and it is of no consequence to 
us, what is the issue of this little and low strife of temporary 
politics. We suffer about equally by the commendation of 
one party and the abuse of the other ; and we ought to he 
regardless of both. 

But different, far different, is the case, when a work of 
established reputation in the literary world professes to dis- 
cuss our character and condition. When gentlemen and 
scholars undertake to write about us, we have more interest 
in what they say, and are less disposed to acquiesce in mis- 
representation and injustice. The writers of the articles in 
question seem to consider themselves as speaking about 
America, but not to America. They do not take the United 
States into the account of those who are to read their works, 
and judge of them. They do not look at the reading and 
thinking men on this side the Atlantic, as forming any part 
of that great tribunal of the Public, to which they acknowl- 
edge a responsibility. In this respect, in our humble judg- 
ment, they commit an oversight. English scholars, English 
editors, and English politicians have heretofore felt an un- 
conquerable reluctance to admit the people of this country to 
a participation of those honours which belong to the civilized 
world, and the great family of christian communities. They 
have been unwilling to see that North America has ceased to 
be a colony; and still desire to regard her, so far as respects 
acquirements, talents, and character, like Jamaica, Malta, or 
the Cape of Good Hope. This attempt, we may be allowed 
to say, will not succeed. America is entitled to her place 
among the nations, and nothing can keep her from it. It is 
in nature, as it appears to be in the purpose of Providence, 
that a people shall, within a short period of time, exist on 
this side the ocean, speaking the English language, springing 
principally from English origin, adopting English laws, and 
possessing the invaluable blessings of English institutions, so 
numerous, that the amount of British population, added or 
subtracted, would hardly make a sensible difference. Already 
the United States contain as many people as England, and 
among them there is, if not as full, yet as respectable a pro- 
portion belonging to the reading class. Whatever appears 
in England, and attracts attention there, in the departments 
of science, literature, poetry, or politics, appears here also, 
tlwrty days afterwards, with uniform regularity. We receive 
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these reviews wet from the press, and read and reprint and 
circulate them. We venture to say, that in no part of the 
island of Great Britain, London excepted, is reading so gen- 
eral among the population, as in New England. Having thus, 
as we believe we have, in the United States, a larger reading 
community, than either Scotland or Ireland, how is it, that 
America is not to compose a part, and ati important part, of 
that Pubmc, before which a scientific and literary journal, 
composed and published in the English language, is to stand 
in judgment ? We would modestly, but firmly, insist on this 
reasonable participation in the authority and dignity of public 
opinion. We hold the right, and mean both to exercise and 
to defend it, of having and of expressing opinions on subjects 
of science atid literature, and respecting those who discuss 
these subjects. 

It is a natural prejudice, that an old country should be un- 
willing to admit a young one upon any terms of equality. 
England herself is not thought old enough, nor respectable 
enough, to assume the port and bearing of an equal in the 
celestial empire of China ; and there is elsewhere, as well as 
at Pekin, a dislike and scorn for the novi homines. English 
politicians and English scholars entertain toward us, when 
we press for admittance into their society and fellowship, 
something like that feeling, at once scornful and jealous, with 
which the Earl of Wharton addressed the twelve new peers 
in the reign of Queen Anne. Yet this prejudice and this 
reluctance must give way ; this scorn must be subdued, and 
this jealousy, if it be not, as it ought to be, eradicated, must 
become silent. 

We, of the United States, have numbers and power and 
wealth, and a growing commerce, and a most extensive coun- 
try, and, as we may think without vanity, some portion of 
that intelligence and spirit, which belongs to our more culti- 
vated neighbours. Once for all, then, if we can express 
ourselves in such a manner as not to incur the imputation of 
arrogance, we wish to say, that we consider ourselves as 
forming a part, and a respectable part, of the great public of 
civilized and christian nations, having an interest in such 
subjects discussed before that public, as are not in themselves 
local or peculiar ; with a good right of contribution, as far 
as our ability admits, to those discussions ourselves ; and 
above all, a right to fair dealing and gentlemanly treatment 
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from all who profess to write for the good of this public, and 
to be answerable to its judgment. 

We put forth this claim in behalf of our country ; and in 
behalf of the informed and reading class of its citizens. It ia 
for the English writers to say, not whether it shall be admit- 
ted, that question we do not refer to their arbitrament, but 
whether, on their part, it shall be admitted freely, and with 
courtesy ; or with hesitation, reluctance, ill nature, and ill 
manners. 

We have space at present to take notice of one only of the 
topics, discussed in these articles. It relates to the American 
law of creditor and debtor ; about which the reviewer has 
published extracts from Mr. Bristed's book, with comments. 
Mr. Bristed is an Englishman, by birth and education. He 
has lived, as it appears, for some time in the city of New 
York, and has published a book upon the resources of this 
country. Some observations were made on that work in a 
former number of this journal. Referring to these observa- 
tions, we have now only to say of Mr. Bristed's general 
character, as an authority, that he is beyond ordinary meas- 
ure destitute of all accuracy and precision. There are, of 
course, many important facts collected in his book, and a mass 
of extracts from public documents, in some degree useful, 
perhaps, to those who do not possess the same matter in a 
better form ; but his own opinions, and inferences, and ob- 
servations upon manners, are not to be received but with 
great allowance. Mr Bristed never speaks with any quali- 
fication. He has little general, and no intimate knowledge 
of the state of things in this country, and he speaks only from 
what lies within his own immediate and confined observation. 
With him all peculiarities are general truths, and all excep- 
tions become rules. We have hardly patience with a man, 
who could write such a paragraph, as the first, quoted from 
his book, in the article in the Quarterly Review, which we 
bfg leave to transcribe again, and to proceed to make some 
remarks upon it. 

' The laws of this country generally favour the debtor at the 
expense of the creditor, and so far encourage dishonesty. The 
number of insolvents in every state is prodigious, and continually 
increasing. They very seldom pay any part of their debts, but 
get discharged by the state insolvent acts with great facility, 
secrete what property they please for their own use, without the 
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creditor's being able to touch a single stiver. There is no bank- 
rupt law in the United States, and no appeal, in these matters, 
to the Federal courts ; whence in every state the insolvent acts 
operate as a general jail delivery of all debtors, and a permanent 
scheme, by which creditors are defrauded of their property. The 
British merchants and manufacturers, who have trusted our [our?} 
people, doubtless understand this.' 

He adds, < that in a single city, New York, more than sis 
thousand of its inhabitants were declared insolvent in one 
year.' 

Now in the first place, almost every matter of fact, asserted 
in this paragraph, is stated incorrectly and untruly. It is 
not true, that in every state the insolvent laws operate as a 
general jail delivery of all debtors ; there being, in a major- 
ity of the states, no insolvent laws at all. 

It is not true, that there is no appeal in these matters, to 
the Federal courts ; on the contrary, there is an appeal, in 
all cases, from decisions in the state courts, on the insolvent 
laws of the state, to the supreme court of the United States ; 
an appeal, which exists not only theoretically, but practically, 
and has been resorted to often, and with effect. 

It is not true, that the number of insolvents, meaning such 
as have been discharged under statute provisions, is prodi- 
gious in every state, and increasing. In most of the states, 
as we have observed, there are no such laws, and of course 
no ' prodigious numbers,' who have been, or who can be, 
discharged under such laws. 

Having now shown how destitute of all correctness and 
all truth is the foregoing paragraph from Mr. Bristed's book, 
we proceed to describe the real state of the case. 

At the formation of the present government in 1787, it was 
provided by the national constitution, that Congress should 
have power to establish uniform rules on the subject of Bank- 
ruptcy throughout the United States. This power was not 
exercised until 1778, when a uniform system of Bankruptcy 
was established by act of Congress. It met with great oppo- 
sition, arising in a great variety of motives, and was re- 
pealed four or five years afterwards. It is, no doubt, to be 
lamented that a fair experiment was not given to this law. 
It is a subject on which it seems necessary that there should 
be some legislative provision ; and notwithstanding the 
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frauds which will be, and are committed under Bankrupt 
laws, even well administered, and which have led such men 
as Lord Eldon, and Sir Samuel Romilly to express doubts of 
their general utility, yet we know not any other mode of 
providing for the cases continually arising in commercial 
societies, and which call loudly for some provision. After 
the repeal of the law, however, individual states, acting upon 
the supposition that as Congress had not exercised the pow- 
er, or had discontinued its exercise, of establishing a general 
law, for the whole country, they had a right to provide in- 
solvent laws, as a part of their own local legislation, enacted 
such laws, and gave them operation. Among others, the 
state of New York passed an insolvent law, in the year 1811, 
and, as was to be expected, in the first year of its operation, 
many discharges were obtained under it. It was found that 
this law not only gave too great facilities in obtaining dis- 
charges, but that it led also to fraudulent applications from 
debtors, coming from other states. The law was repealed, 
we believe, within a year after its enactment ; and it was, we 
suppose, during the period of this very short and extraordi- 
nary act, that Mr. Bristed finds his six thousand discharged 
in one year. Here then is a single act, from which a general 
law, and a general practice, is unhesitatingly inferred. 'The 
British merchants and manufacturers who have trusted our 
people doubtless understand this.' Does Mr. Bristed mean 
that the credit of American merchants is not good, in Eng- 
land ? It would be new to us, indeed, to hear such a re- 
mark. Surely never was, not only all due credit, but all 
undue credit more easily obtained, than by the American 
merchants, for British manufactures. 

The flippant and off-hand remark, that the laws of this 
country generally favour the debtor, at the expense of the 
creditor, is grossly incorrect, and can hardly be pardoned. 
There may be, among the state legislatures, an occasional 
relaxation, but to say that the general scope of the laws of 
this country is to favour the debtor at the expense of the 
creditor, is absolutely untrue, and calumnious. We still hold 
in almost, if not in every s f ate, to the imprisonment of the 
person for debt ; we still hold every man, to be in law capa- 
ble of paying to the uttermost farthing ; and therefore we 
apply the old principle, solvat per corpus, qui non possit cru- 
mena. We discourage marriage settlements, and family 
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settlements, to an extent, in the opinion of some, far too great ; 
even lawgivers and tribunals all look with jealousy on trusts 
ami entailments, and all the various modes of tying up 
estates, and rendering them unalienable; and all this simply 
from respect to the rights of creditors. 

In most of the states also, the fee simple of the debtor's 
estate may be laken, to satisfy the creditor ; and lastly, we 
hold, that whatever laws the individual states may pass 
respecting insolvents, such laws, if they in any manner im- 
pair the validity of contracts, are absolutely null and void. 
We have from the first introduced and maintained this great 
and salutary, and protecting principle in the fundamental 
articles of the national government ; and yet Mr. Bristed 
can say, and the Reviewers in England can believe, that in 
this country the laws are generally made to favour debtors 
at the expense of the creditors ! Every well informed man 
knows the difficulty of legislating on the subject of insolvents ; 
and none better than the eminent living judicial characters 
in England. We now speak of the insolvent laws, as distin- 
guished from the bankrupt laws ; since the insolvent laws 
which individual states have sometimes enacted in this coun- 
try, resemble the cessio bonorum of the civil law, and the 
insolvent laws of England, much more than the bankrupt 
system of that country. 

We wish, before gentlemen in England give credit to such 
loose calumnies as this of Mr. Bristed's upon the laws for 
the relief of insolvent debtors in the United States, they 
would attend to their own case, and to the difficulties which 
they themselves have experienced on this subject. This would, 
we think, give some moderation to their fault-finding, and 
some measure to their language of rebuke. We wish they 
would consult Lord Eldon, Lord Redesdale, Lord Aukland, 
Mr. Sergeant Runnington, the late, and Mr. Reynolds, the 
present judge of the insolvent debtors' court, upon the un- 
avoidable obstacles, and difficulties which lie in the way of 
uniting on this subject the just claims of creditors, with due 
compassion for honest but unfortunate debtors. When they 
have done this, we shall hear, with somewhat more patience, 
what they may see to find fault with, in the systems adopted 
by their neighbours. 

It is well known that it has been the practice of Parliament 
to grant occasional relief to such insolvent debtors, as do not 
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come within the provision of the bankrupt laws. And it 
being thought expedient to make a permanent provision on 
the subject, Parliament passed the act 53 Geo. III. chap. 102. 
This act. we believe, was drawn by Lord Rcdesdale, a man 
of the highest legal eminence, and of great experience. It has 
sixty sections, and appears to have been prepared with the 
utmost care and solicitude, in order that it might prevent, on 
the one hand, the harsh and unfeeling confinement of honest 
debtors, and on the other, the practice of fraud by the dis- 
honest. This act was limited to November 1818, and to the 
end of the next session of Parliament. The powers and du- 
ties of the act were to he exercised and discharged by a 
judge, or commissioner, who should be some ' fit person, be- 
ing a barrister or lawyer of six years' standing at the court,' 
and Mr. Sergeant Runnington was appointed to this office. 
We have already said, that the act contained all the provision 
which could be thought of, to prevent fraud on the one hand, 
and cruelty on the other ; an application to be discharged 
was to be accompanied with an offer to assign all his proper- 
ty, excepting wearing apparel, bedding, and tools of his trade, 
never exceeding in all twenty pounds; and there must be 
annexed to the petition a schedule of property and effects, 
and another of debts due by the prisoner, and the prisoners' 
oath to the truth of these schedules ; and every creditor to 
be served with a copy of the petition and schedule, and 
notice inserted in the Gazette, and other newspapers, and 
creditors to have a right to appear and to put any questions to 
the prisoner, touching his conduct under oath ; and assignees 
to be appointed to receive his assets, books, etc. of all sorts ; 
and then the court, after all, may annul his discharge if it 
shall appear to have been obtained by fraud, or revoke it, if it 
afterwards appear that he has ability to pay bis debts. The 
assignees are required to get in effects and debts, and make 
distribution at the end of three months, &c. with proper pen- 
alties for perjury ; with a train of exceptions, such as at- 
torneysembezzliiig money, persons getting money on false pre- 
tences, &c. who are not to be allowed the benefit of the law. 
Here then is a law for the relief of insolvent debtors, fully 
considered, and deliberately passed, guarded by all practi 
cable securities, and limitations, and placed under the admin- 
istration of a competent and learned court ; and what is found 
to be the result? The law was to expire in .July last, at the 
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end of the last session of Parliament, unless continued by an- 
other act. To prevent this continuing act, very numerous 
and very respectable petitions were laid on the tabie of the 
Lords and Commons. Innumerable and intolerable frauds 
were alleged to have been perpetrated in the cases arising 
under the act. A committee of the House of Commons re- 
ported, if we mistake not, ' that during the whole duration of 
the law, and out of the prodigious number of cases in which 
debtors had surrendered their property, and been discharged, 
there had not been received above a penny in the pound upon 
the average of the debts discharged.' This we quote from 
memory, but our statement is sufficiently exact for our purpose. 

We have thus alluded to the experience of England on the 
subject of insolvent debtors, not by way of an idle retort, but 
to expose the intrinsic difficulty of the subject, and to shut up 
the mouths of half-informed, superficial and self-sufficient 
scribblers and rebukers, on both sides the Atlantic. Would 
it not be wrong from the facts which we have stated to infer 
a plausible case of enormous fraud and corruption against 
English justice ? If we were to try our hand at such a par- 
agraph as Mr. Bristed has written and the Quarterly Review 
has cited against us, might we not say, « England is not a 
country for a man to recover his debts. All her merchants, 
who are debtors, are provided for, by what she calls hersys. 
tem of Bankruptcy, a stupendous system, which many of her 
most eminent lawyers have been honest enough to confess 
was productive of unmeasured fraud and injustice ; and as 
to all the rest of her subjects who may owe any thing, there 
is the insolvent debtors' court, where any body may be dis- 
charged ; and of this court it is enough to say, that during 
all its existence, although no man can be discharged without 
surrendering all his property, which the law says shall go to 
his creditors, yet in truth no creditor ever gets any thing. 
How much the officers of the court get, we do not know ; and 
what becomes of that part which they do not get, we do not 
know, but we do know that the creditor gets nothing.' We 
forbear. It is hardly fit to write such paragraphs, even for 
the mere purpose of shewing how easily they may be written. 
It is a dangerous curiosity to commit sins, only to learn or 
to show with what facility sins may be committed. 

An act of the last session of Parliament was intended, we 
believe, to have continued the insolvent debtors' law to the 
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present session. Owing to mistake, however, the purpose 
was not effected, and the law is supposed to have expired, and 
proceedings under it are for the present discontinued. The 
subject, however, is before Parliament, and it will give us 
unmixed pleasure if the English Government shall be able 
to adopt such legislation on this equally important and diffi- 
cult subject, or shall satisfy the necessities of its own case, 
and afford light to the lawgivers of other countries. In the 
mean time let it not be understood that the law of creditor 
and debtor is in a worse state for the creditor in this country 
than in others. As before observed, some of the states may 
have occasionally departed, and may still occasionally de- 
part from the dictates of enlightened wisdom on this subject, 
from a disposition to relieve hardship, arid from a vain and 
illusory hope of finding, in mere remedial legislation, a relief 
against the pressure of the times, anil the stagnation of trade. 
But the general scope and tendency of our laws is to give 
creditors full and ample remedies, and to render property of 
all sorts convenient for debts. We may say, indeed, that 
there is no country in the world, in which a regard for the 
rights of property is more likely to prevail ; for in no coun- 
try was property ever so equally diffused, or was so great a 
portion of the numerical population interested directly in the 
laws which protect it. We look upon this so equal distribu- 
tion of property, and to the regard paid to the rights of pro- 
perty in this country, as the great safeguards and security 
of the Commonwealth. Almost every man among us is in- 
terested in preserving the state of things as it is ; because 
almost every man possesses property, and while he cannot 
see what he might gain, he sees clearly what he might lose, 
by change. We think we may perceive here a fair ground 
of belief in the preservation of our republican forms of gov- 
ernment. It is not less the language of reason than of expe- 
rience, that property should have influence in the state, 
whenever such a state of things exists, as that military fame 
is not supreme. If the tendency of the laws and institutions 
of society be such, as that property accumulates in few 
hands, a real aristocracy, in effect, exists in the land. This 
is not a merely artificial, but a natural aristocracy ; a con- 
centration of political power and influence in few hands, in 
consequence of large masses of property having accumulated 
in such hands. There is not a more dangerous experiment 
than to place property in the hands of one class, and politi- 
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cal power in those of another. Indeed such a state of things 
could not long exist. We have seen something like it in the 
ancient noblesse of France, in relation to whom the attempt 
seemed to be to make up, in positive power, or artificial 
distinction, what was wanting in the natural influence of 
property and character. The generality of these personages 
with all their pretensions to rank, and all their blazoning of 
heraldry, were infinitely inferior in respectability, and in 
just influence in the state, to hundreds of the untitled but 
independent landholders of Great Britain. It will be dis- 
astrous, indeed, for this latter country, whenever a separation 
shall take place between the influence, the indirect, but the 
natural and salutary influence of property, and political in- 
fluence, or political power. They would not, and as we have 
already observed, in the absence of direct military despotism, 
cannot be long separated. If one changes hands, so will the 
oth f r. If the property cannot retain the political power, the 
political power- will draw after it the property. If orator 
Hunt and his fellow labourers should, by any means, obtain 
more political influence in the counties, towns, and boroughs 
of England, than the Marquis of Bucsingham, Lord Stafford, 
Lord Fitzwilliam, and the other noblemen and gentlemen of 
great landed estates, these estates w ; ou!d inevitably change 
hands. At least so it seems to us ; and therefore when Sir 
Francis Burdett, the Marquis of Tavistock, and other indi- 
viduals of rank and fortune, propose to introduce into the 
government annual parliaments, and universal suffrage, we 
can hardly forbear inquiring whether they are ready to agree 
that property should be as equally divided as political power; 
and if not, how they expect to sever things, which to us appear 
to be intimately connected. 

These speculations, however, are beside our present pur- 
pose. We mean only to say, that, in the present state of the 
world, wherever the people are not subject to military rule, 
the government must in a great measure be under the guid- 
ance of that aggregate of indirect but salutary influences, of 
which property is an essential ingredient ; along with other 
ingredients, doubtless, of intelligence, public spirit, and high 
and fair character. And that as in this country almost the 
whole people partake of the blessings of property, so must 
they also partake in the desire to protect property, and of 
course in the laws which furnish that protection The evils 
and difficulties which exist among us, in regard to insolvency. 
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belong to the subject itself, and are not confined to our com- 
munity. The highly commercial state of the world has ele- 
vated two subjects of legislation, in our day, to a very great 
degree of importance. One respects the prevention and pun- 
ishment of those crimes which are committed on property, 
such as theft, forgery, &c. which have increased, in late times, 
far more than the more violent offences, such as murder, and 
assault, and the other crimes which spring from passion, re- 
venge, or cruelty. The other respects the provisions neces- 
sary to be made relative to insolvents, and the proper degree 
in which there may be a mitigation, in certain cases, of the 
ancient rigour of imprisonment for debt. These important 
subjects are full of inherent difficulties. None of the ancient 
codes furnish examples which can be safely followed, because 
such a state of society as exists now existed in none of the 
ancient states. The systems adopted among the modern na- 
tions are not yet satisfactory to themselves. In France, we 
know that these subjects have lately aitracted much consid- 
eration. In Holland, a revision of the whole system is be- 
fore a commission appointed for that purpose. In England, 
one of these subjects, the reformation of the criminal code, 
is before a committee of the House of Commons, at the head 
of which is Sir James Mackintosh. The bankrupt laws are, or 
lately have been, under investigation before another commit- 
tee, and the Insolvent Debtor Act is receiving great attention 
from some of the principal men in either House of Parlia- 
ment. In our own country, we know that Congress has for 
two sessions discussed a proposed system of bankruptcy, and 
that several of the state legislatures are desirous, as far as 
their power extends, to make just and wise provisions on the 
subject of insolvency, in case the power of Congress to es- 
tablish a bankrupt system shall not be exercised. Intelligent 
men, we trust, will thus see, that the law of creditor and debtor 
in the United States is not such as to cast that imputation on 
the character of our legislation, which Mr. Bristed's hook 
would authorize, and which the Quarterly Reviewers would 
confirm and circulate. If our code be not perfect, neither is the 
code of any other nation perfect ; and whatever ignorant or 
prejudiced men may write or may believe about us, those 
who have sense and candour will distinguish between what is 
inherent in a difficult subject, and what is the result of un- 
skilful or dishonest legislation. 



